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H70 HARVARD LAW REVIEW 

Trusts — Creation and Validity — Disclaimer by One of Several 
Cestuis. — The plaintiff transferred property in trust to be divided at his 
death among his three children. One of them was to receive a certain sum, on 
condition that he immediately pay over $500 thereof to a stranger. This 
cestui refused to accept or be bound by the gift. The plaintiff sued to recover 
back all the property on the ground that this disclaimer was a breach of con- 
dition precedent to the creation of the trust. Held, that he could recover. 
Sloan v. Sloan, 118 N. E. 709 (111.). 

When property is transferred in trust for another, the great weight of author- 
ity is that the beneficial interest immediately vests in the cestui subject to his 
disclaimer. Middleton v. Pollock, 2 Ch. D. 104; Minor v. Rogers, 40 Conn. 512; 
Martin v. Funk, 75 N. Y. 134; O'Brien v. Bank of Douglas, 17 Ariz. 203, 149 
Pac. 747. Once created, the only method of terminating a trust where the 
settlor has not expressly provided therefor is by a renunciation on the part of 
all the beneficiaries. Minot v. Tilton, 64 N. H. 371; Hellman v. McWUliams, 
70 Cal. 449, 11 Pac. 659. Disclaimer by one cestui does not affect the interests 
of the others. Cf. Willis v. Thompson, 85 Texas, 301, 20 S. W. 155. Further- 
more, courts have gone a long way in construing express words of condition as 
creating a trust to be enforced, not by forfeiture, but by the usual methods 
of compelling performance of a trust. Koch v. Streuler, 232 111. 594, 83 N. E. 
1072; Mills v. Grace Church, 54 N. J. Eq. 659; Stanley v. Colt, 5 Wall. (U. S.) 
119. Under such a construction the cestui in the principal case would receive 
his share of the property in trust to pay part thereof to another. Hence dis- 
claimer by him would be pro tanto disclaimer as trustee and not as cestui. 
The court could appoint a new trustee for this amount and the third party's 
interest would not be affected. Adams v. Adams, 21 Wall. (U. S.) 185. Al- 
though the trust failed as to the remainder of this cestui' s share in the property, 
it is difficult to see why the other cestuis should not take. If the carrying out 
of the condition by the former was such an essential part of the trust scheme 
that failure to comply with its terms would defeat the whole purpose of the 
trust, the decision could be understood. It would be analogous to cases where 
the trust can only be carried out by one particular trustee. Security Co. v. 
Snow, 70 Conn. 288. The facts of the principal case, however, do not justify 
such an interpretation. 

Wills — Incorporation by Reference — Reference to an Existing 
Document as Existing. — A testator directed that trust funds be paid as 
his wife's last will should direct, and that if it should be impossible to tell 
whether he predeceased her, his will should be construed on the basis that he 
had predeceased her. At the same time the wife made a will reciting the power 
and disposing of the property. Both died in the same accident, so that it was 
not known which predeceased the other. Held, that the property passed ac- 
cording to the wife's will. In re Fowles' Will, 118 N. E. 611 (N. Y.). 

The case must be taken as a step in the adoption of the predominating doc- 
trine of incorporation by reference. As such it is a departure from the orthodox 
New York view that incorporation will not be permitted. In re Emmons' 
Will, no App. Div. 701, 96 N. Y. Supp. 506; Booth v. Baptist Church, 126 N. Y. 
215, 28 N. E. 238. But in at least one other case the decision seems explicable 
only on the ground that the court allowed an unexecuted document to be in- 
corporated into the testator's will by reference. Matter of Piffard, in N. Y. 
410, 18 N. E. 718. See also Condit v. De Hart, 62 N. J. L. 78, 40 Atl. 776. In 
each of these cases the donee of the power to appoint by his will predeceased 
the testator giving the power. The will of the testator did not refer specifi- 
cally to the will of the donee as then existing although the republication of the 
will of the former by a codicil executed after the death of the latter caused the 
will to refer to an existing document. The cases are as indefensible as the 



